
Business Impact Analysis 

Agency, Board, or Commission Name: Ohio Department of Medicaid 

Rule Contact Name and Contact Information: Tommi Potter; (614) 752-3877; 
Rules@medicaid.ohio.gov 

Regulation/Package Title (a general description of the rules’ substantive content): 

Managed care: long-term services and supports respite services for children 

Rule Number(s): 5160-26-03.2 

Date of Submission for CSI Review: 09-14-2021

Public Comment Period End Date: 09-21-2021

Rule Type/Number of Rules: 
New/__1_ rules 
Amended/____ rules (FYR? ___) 

No Change/____ rules (FYR? ___) 
Rescinded/____ rules (FYR? ___) 

The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and 
duplicative rules and regulations that stand in the way of job creation.  Under the Common 
Sense Initiative, agencies must balance the critical objectives of regulations that have an 
adverse impact on business with the costs of compliance by the regulated parties. Agencies 
should promote transparency, responsiveness, predictability, and flexibility while developing 
regulations that are fair and easy to follow. Agencies should prioritize compliance over 
punishment, and to that end, should utilize plain language in the development of regulations. 
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Reason for Submission 

1. R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether 
the rule has an adverse impact on businesses as defined by R.C. 107.52.  If the agency 
determines that it does, it must complete a business impact analysis and submit the rule 
for CSI review.   
 
Which adverse impact(s) to businesses has the agency determined the rule(s) create?  
 
The rule(s): 

a. ☒     Requires a license, permit, or any other prior authorization to engage in or 
operate a line of business. 

b. ☐     Imposes a criminal penalty, a civil penalty, or another sanction, or creates a 
cause of action for failure to comply with its terms.   

c. ☒     Requires specific expenditures or the report of information as a condition of 
compliance.  

d. ☐     Is likely to directly reduce the revenue or increase the expenses of the lines of 
business to which it will apply or applies. 

Regulatory Intent 
 

2. Please briefly describe the draft regulation in plain language.   
In Ohio, approximately 90% of Medicaid recipients receive their Medicaid services through the 
managed care delivery system. Managed care organizations (MCOs) are health insurance companies 
licensed by the Ohio Department of Insurance and have a provider agreement (contract) with the 
Ohio Department of Medicaid (ODM) to provide coordinated health care to Medicaid beneficiaries.  
There were six  MCOs procured to provide services in Ohio, each with a network of health care 
professionals. Medicaid recipients enrolled in an MCO will be mandatorily enrolled in Ohio’s single 
pharmacy benefit manager (SPBM) for the administration of pharmacy benefits. The SPBM is a 
prepaid ambulatory health plan (PAHP) as defined in 42 Code of Federal Regulations (CFR) 438 and 
has a contract with ODM. The rules outlined in Chapter 5160-26 of the Ohio Administrative Code 
(OAC) set forth the requirements of the managed care program, MCOs, and the SPBM. 
 
OAC rule 5160-26-03.2, entitles “Managed care: long-tern services and supports respite services 
for children,”  sets forth eligibility criteria for children enrolled in managed care to receive respite 
services, the authorization process, and provider requirements for eligibility to render respite 
services. This rule is being proposed to streamline the amendment process for OAC Rule 5160-26-03 
and to align with the behavioral health respite service that will be offered through the OhioRISE 
program.  This new rule has less restrictive eligibility requirements to encourage greater 
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participation by: removing the 100 hour service limit and adding a prior authorization in lieu of, 
removing the behavioral health benefit as it will be covered by the OhioRISE program, and requiring 
one long-term services and supports (LTSS) need versus four.   

3. Please list the Ohio statute(s) that authorize the agency, board or commission to adopt 
the rule(s) and the statute(s) that amplify that authority.  

Revised Code Section 5167.02 authorizes ODM to adopt the rule, and 5164.02, 5167.02, 
5167.03, and 5167.10 amplify that authority.    

 

4. Does the regulation implement a federal requirement?   Is the proposed regulation 
being adopted or amended to enable the state to obtain or maintain approval to 
administer and enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 

Yes. 42 C.F.R. Part 438 imposes comprehensive requirements on the state regarding Medicaid 
managed care programs, however the proposed rule is not related to changes to federal 
regulation. 

 

5. If the regulation includes provisions not specifically required by the federal 
government, please explain the rationale for exceeding the federal requirement. 

Federal regulations do not impose requirements directly on MCOs; instead they require state 
Medicaid agencies to ensure MCO compliance with federal standards. The rules are consistent 
with federal managed care requirements outlined in 42 C.F.R Part 438 that require the state to 
implement policies and regulations as the state deems necessary and appropriate. 

 

6. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 

The public purpose of this regulation is to outline the eligibility and enrollment criteria for children 
in managed care to receive LTSS respite services. 

7. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 

ODM monitors compliance with the regulation through reporting requirements established 
within the managed care provider agreements. Successful outcomes are measured through a 
finding of compliance with these standards as determined by monitoring and oversight. 

 

8. Are any of the proposed rules contained in this rule package being submitted pursuant 
to R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?   
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If yes, please specify the rule number(s), the specific R.C. section requiring this 
submission, and a detailed explanation.   
No. 

Development of the Regulation 

9. Please list the stakeholders included by the Agency in the development or initial review 
of the draft regulation.   
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 

The managed care organizations listed below were provided the draft rules electronically on June 
29, 2021. The entities were given until July 7, 2021 to comment. 

• Buckeye health Plan 

• CareSource 

• Molina Healthcare of Ohio 

• Paramount Advantage 

• United Healthcare Community Plan of Ohio 

10. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 

As a result of MCO outreach, no concerns were expressed.  Therefore, no changes were made to the 
rule. 

11. What scientific data was used to develop the rule or the measurable outcomes of the 
rule?  How does this data support the regulation being proposed? 

No scientific data was used to develop this rule or the measurable outcomes of the rules as it is not 
applicable to the function of the rule. 

12. What alternative regulations (or specific provisions within the regulation) did the 
Agency consider, and why did it determine that these alternatives were not 
appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

This rule includes general updates and minor changes to the managed care program. No alternative 
regulations were discussed during the rule process for this reason.   

13. Did the Agency specifically consider a performance-based regulation? Please explain. 
Performance-based regulations define the required outcome, but don’t dictate the process 
the regulated stakeholders must use to achieve compliance. 

A performance-based regulation would not be appropriate because ODM is required to comply 
with detailed federal requirements set forth in 42 CFR Part 438. MCO and SPBM performance 
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requirements are outlined in the MCO provider agreement and the SPBM contract available on 
the ODM website: https://medicaid.ohio.gov/.   

 

14. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation?   

All Medicaid regulations governing MCOs are promulgated and implemented by ODM only. No other 
state agencies impose requirements that are specific to the Medicaid program. And the regulations 
in Chapter 5160-26 are not duplicated elsewhere. 

15. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 

ODM will notify the MCOs of the final rule changes via email notification. Additionally, per the MCO 
provider agreement, MCOs are required to subscribe to the appropriate distribution lists for 
notification of all OAC rule clearances, BIA and filings with the Joint Committee on Agency Rule 
Review including RuleWatch Ohio and the CSIO eNotification System. ODM will ensure MCOs are 
made aware of any future rule changes via established communication processes.  

 

Adverse Impact to Business 

16. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 
please do the following: 
a.   Identify the scope of the impacted business community; and 
 
This rule impacts MCOs in the State of Ohio including: Buckeye Health Plan, CareSource, Molina 
Healthcare of Ohio, Paramount Advantage, and UnitedHealthcare Community Plan of Ohio. And 
providers of LTSS respite. 

 
b. Identify the nature of all adverse impact (e.g., fees, fines, employer time for    

compliance,); and  
 

This rule requires LTSS respite providers to obtain a certificate of completion from the Ohio 
Department of Health or a Medicare competency evaluation program; providers must obtain first 
aid certification; and obtain evidence of completion of twelve hours of in services continuing 
education each year. 

 
c.    Quantify the expected adverse impact from the regulation.  
      The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a 

https://medicaid.ohio.gov/
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“representative business.” Please include the source for your information/estimated 
impact. 

MCOs are paid a per member per month amount.  ODM must pay MCOs rates that are 
actuarially sound, as determined by an outside actuary in accordance with 42 CFR 438.4, 42 
CFR 438.5, and CMS’s Medicaid Managed Care Rate Development Guide. ODM’s actuary will 
develop capitation rates for the MCOs that are “actuarially sound” for the period covered by 
the certification, projected capitation rates and other revenue sources provide for all 
reasonable, appropriate, and attainable costs. Costs include but are not limited to expected 
health benefits, health benefit settlement expenses, administrative expenses, the cost of 
capital and government mandated assessments, fees, and taxes. 

 

Through the administrative component of the capitation rate paid to MCOs by ODM, MCOs will 
be compensated for the cost of the requirements found in these rules.   

• For CY 2021, the administrative component of the managed care capitation rate varies by 
program/population and ranges from 4.0% to 6.5% for MCOs. Note these amounts exclude 
care management and risk margin included in the capitation rates. For MCOs, all rates and 
actuarial methods will be found in Appendix M (“Rate Methodology”) of the Medicaid 
Managed Care provider agreement. 

 

17. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 

MCOs are aware of federal requirements for covered services prior to seeking and signing contracts 
with the state. More importantly, without the requirements outlined in OAC rule, the State would 
be out of compliance with federal regulations.  

 

Regulatory Flexibility 

18. Does the regulation provide any exemptions or alternative means of compliance for 
small businesses?  Please explain. 

The requirements of this rule must be applied uniformly, and no exception is made based on a 
provider or MCO’s size.   

 

19. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 

This rules do not impose any monetary fines or penalties for first-time paperwork violations for 
small businesses as outlined in ORC section 119.14. 
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20. What resources are available to assist small businesses with compliance of the 
regulation? 

While there are no small businesses negatively impacted by these rules, MCOs may contact ODM 
directly through their assigned Contract Administrator and providers may contact ODM through the 
Provider Hotline. 



***DRAFT - NOT FOR FILING*** 
 

5160-26-03.2     Managed care: long-term services and supports respite services for children. 

(A) This rule does not apply to MyCare Ohio plans as defined in rule 5160-58-01 of the Administrative Code or 
the Ohio resilience through integrated systems and excellence (OhioRISE) plan as defined in rule 
5160-59-01 of the Administrative Code.  

(B) The managed care organization (MCO) is responsible for payment of long-term services and supports (LTSS) 
respite services as defined in rule 5160-26-01.  

(B) (C) To be eligible for respite services, the member has to: 

(1) Reside with his or her informal, unpaid primary caregiver in a home that is not owned, leased or 
controlled by a provider of any health-related treatment or support services; 

(2) Not be a foster child, as defined in Chapter 5101:2-1 of the Administrative Code;  

(3) Be under twenty-one years of age;  

(4) Have long-term services and supports (LTSS) needs resulting in the need for respite services as indicated 
by: 

(a) Requiring skilled nursing or skilled rehabilitation services at least once per week; or 

(b) Having a need for at least fourteen hours per week of home health aide services for at least two 
consecutive months immediately preceding the date respite services are requested; or 

(c) Being determined eligible for social security income for children with disabilities or supplemental 
security income; or 

(d) Having an LTSS needs as determined by the MCO through an institutional level of care determination 
as set forth in rule 5123-8-01 or 5160-3-08, of the Administrative Code. 

(5) Be participating in a care management or coordination arrangement. 

(C) (D) Authorization for LTSS Respite. 

(1) Prior authorization of LTSS respite services will be in accordance with rule 5160-26-3.1 of the 
Administrative Code. 

(1) (2) Respite services can be provided on a planned or unplanned basis. 

(2) (3) The MCO has to determine that the member's primary caregiver has a need for temporary relief from 
the care of the member as a result of the member's LTSS needs, or in order to prevent an inpatient, 
institutional, or out-of-home stay. 

(k) (E)  LTSS respite services has to be provided by individuals employed by medicaid enrolled agency 
providers that are either medicare-certified home health agencies pursuant to Chapter 3701-60 of the 
Administrative Code, or accredited by the "Joint Commission," the "Community Health Accreditation 
Program," or the "Accreditation Commission for Health Care."  

(c) (1) LTSS respite providers has to comply with the criminal records check requirements set forth in rules 
5160-45-07 and 5160-45-11 of the Administrative Code.  
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(2) The provider has to be awake when the member is awake during the provision of respite services.  

(3) Respite providers has to not be the member's "legally responsible family member" as defined in rule 
5160-45-01 of the Administrative Code. 

(i) (4)  Before commencing service delivery, the LTSS provider agency employee has to: 

(ii) (a) Obtain a certificate of completion of either a competency evaluation program or a training and 
competency evaluation program approved or conducted by the director of health under section 
3721.31 of the Revised Code, and registration as active or in good standing on the Ohio nurse aide 
registry maintained by the director of health under section 3721.32 of the Revised Code.  

(b) Obtain and maintain first aid certification from a class that is not solely internet-based and that 
includes hands-on training by a certified first aid instructor and a successful return demonstration of 
what was learned in the course. At its discretion, ODM may accept training conducted by a solely 
internet-based class as sufficient for the purposes of first aid certification.  

(c) After commencing service delivery, the LTSS provider agency employee has to: 

(i) Maintain evidence of completion of twelve hours of in-service continuing education within a 
twelve-month period, excluding agency and program-specific orientation, and 

(ii) Receive supervision from an Ohio-licensed registered nurse (RN) and meet any additional 
supervisory requirements pursuant to the agency's certification or accreditation. 
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